AMENDED & ADOPTED 2/10/15

AMENDED 2/10/15


Introduced by the Land Use and Zoning Committee and amended on the Floor by Council:

RESOLUTION 2015-36-A
A RESOLUTION CONCERNING THE APPEAL OF A FINAL ORDER ISSUED BY THE PLANNING COMMISSION APPROVING WITH CONDITIONS MINOR MODIFICATION 2014-27 AS REQUESTED BY JANE WEST, ESQUIRE, ON BEHALF OF THE JAMES ISLAND HOMEOWNERS ASSOCIATION; MARIE AND JOHN CODOGAN; LISA THOMAS (CHAMBERLAIN); KENA MILLER; JAMIE CALLAHAN; RICHARD COLLIER; JOANN ROMANO; MARTHA EISENACHER; KRISHNA VENKATRAMA; JOHN LADOGAN AND STACEY CALHOUN ON PROPERTY LOCATED AT 0 GATE PARKWAY IN THE SOUTHWEST QUADRANT OF BURNT MILL ROAD AND GATE PARKWAY (R.E. NO(S). 167747-4000), PURSUANT TO SECTIONS 656.141 AND 656.341, ORDINANCE CODE; ADOPTING RECOMMENDED FINDINGS AND CONCLUSIONS OF THE LAND USE AND ZONING COMMITTEE; PROVIDING AN EFFECTIVE DATE.


WHEREAS, Space Coast Credit Union, through its agent, Steve Diebenow, Esquire, filed application MM-2014-27 with the Planning Commission, requesting a minor modification to allow for a planned unit development for increasing the allowable height on Parcel “A” from thirty-five (35) feet to sixty (60) feet on property located at 0 Gate Parkway in the southwest quadrant of Burnt Mill Road and Gate Parkway (R.E. No(s). 167747-0000); and


WHEREAS, the Planning Commission approved application MM-2014-27 with condition by Final Order dated December 4, 2014; and 
WHEREAS, application MM-2014-27 was approved subject to the following condition: For structures on Parcel “A”, the roof of the structure shall be no taller than forty-six (46) feet and the parapet shall be no taller than 4 feet for a combined total of fifty (50) feet in height; and 

WHEREAS, pursuant to Sections 656.141 and 656.341, Ordinance Code, Jane West, Esquire, on behalf of the James Island Homeowners Association; Marie and John Codogan; Lisa Thomas (Chamberlain); Kena Miller; Jamie Callahan; Richard Collier; Joann Romano; Martha Eisenacher; Krishna Venkatrama; John Ladogan and Stacey Calhoun filed a notice of appeal; and


WHEREAS, such Appeal was timely filed and the appellant has standing to appeal; now therefore


BE IT RESOLVED by the Council of the City of Jacksonville:

Section 1.

Adoption of findings and conclusions. 

The Council has reviewed the record of proceedings for application for Minor Modification MM-14-27 to allow for the increase in building height within a Planned Unit Development in Parcel “A” from thirty-five (35) feet to fifty (50) feet, inclusive of a four (4) foot parapet.  The record of Proceedings is on file in the City Council Legislative Services Division and the Planning and Development Department. The City Council has considered the recommended decision of the Land Use and Zoning Committee and based upon the competent, substantial evidence contained in the record, hereby grants the appeal and denies the application for Minor Modification MM-14-27.

I. Findings of Fact

The City Council finds that the 28.79 acre Subject Property (the “Property”) is zoned as a Planned Unit Development (“PUD”) and has a land use designation of Residential/Professional/Institutional (“RPI”).  The Property is located near the southeast corner of Burnt Mill Road and Gate Parkway.  The PUD, approved in 2006-1204-E (erroneously labeled 2006-1204-A on the ordinance face), allows for the development of commercial and office uses, and was divided into Parcel “A” and Parcel “B.”  The subject of this Minor Modification request was to allow the building height in Parcel “A” to increase from the 35 foot height as described in the PUD Written Description to 60 feet.  Although the request was for an increase to 60 feet, the Planning Department recommendation, and the Planning Commission decision was to allow an increase to 46 feet for habitable space with allowance for a 4 foot parapet on top of the 46 foot building(s).

The Property is adjacent to a developed single family residential neighborhood known as James Island.  The appellants are the James Island Homeowners Association and residents of James Island.  The President of the Homeowners Association and several resident appellants attended the Planning Commission hearing and offered testimony regarding concerns of invasion of privacy and diminution of property values as a result of the increase in height of the office building adjacent to their homes.

The Written Description that was part of the PUD for Parcel “A” contained a rear setback (along the common property line with the James Island residential development) of 150 feet.  The maximum height of the buildings was limited to 35 feet, with allowance for spires, cupolas, chimneys and other appurtenances not intended for human occupancy to exceed the maximum height. No square footage limitation was mentioned in the Written Description or on the Site Plan attached to the ordinance.

In October of 2014 an application was submitted for a Minor Modification pursuant to Section 656.341(f)(2), Ordinance Code.  The criteria for acceptance of a Minor Modification is as follows:

(i)  That there is no change in the approved land use(s), including the amount and general location thereof, no increase in the number of dwelling units or amount of nonresidential floor area, or any associated characteristics of any use.

(ii)  Driveways and/or streets do not significantly alter the general distribution of traffic or modify the public or private rights therein.

(iii)  There is no change to any condition(s) set forth by the City Council in the ordinance which approved the Planned Unit Development district. (Emphasis added.)

The Planning Department accepted and processed the application as a Minor Modification. According to Planning staff testimony at the Land Use and Zoning Committee hearing, the staff Report for MM-14-27 erroneously stated that an “increase in height will allow for more commercial office square footage on site.”  Staff initially testified that the PUD had no stated square footage limitation. Upon further questioning, staff also testified that a large scale site plan was located in the 2006 master file that indicated square footages for each building on the site plan, and those square footages totaled 180,000 square feet, thus staff would have advised that any modification would be limited to 180,000 square feet.

II.
Conclusions of Law
Standing.
Appeals from a decision of the Planning Commission are taken pursuant to Section 656.341(f)(2), Ordinance Code, which references Section 656, Part 1, Subpart D, Ordinance Code. Appellate procedure allows persons with standing, as outlined in Section 656.140, Ordinance Code, to appeal a decision of the Commission.  Although the form provided by Legislative Services to a potential appellant does not specifically mention “Minor Modification to PUD” as a decision that may be appealed, the Ordinance Code is clear.  Appellants have standing in this case pursuant to Sections 656.140(b) and (c), Ordinance Code, in addition to standing pursuant to Florida case law.

Acceptance of Minor Modification Application.

A Minor Modification to a PUD may be requested if the modification meets certain criteria. This application for Minor Modification should not have been accepted.   The criteria pertinent to this appeal are set forth below:


No increase in amount of non-residential floor area.

The original PUD exhibits did not specify the maximum square footage of non-residential floor area.  Thus, there is no way to qualify a modification request as “Minor” as there would be no way to determine to what square footage they would be held.  This is particularly true in this case where the Minor Modification application itself did not limit the square footage. Although Planning staff located a large scale site plan in the master file for the original PUD, this site plan was not referenced in, or attached to, the PUD ordinance 2006-1204-E, and thus does not control or limit the square footage.  For this reason, the application for Minor Modification should not have been accepted by the Planning and Development Department.  This should have been processed as a Major Modification requiring rezoning.

No change to any condition set forth by the City Council.

Having determined that the application should not have been accepted because there was no way to determine if the non-residential floor area was increasing, the following is informational only, and not the reason the application should not have been accepted as a Minor Modification. 

The Written Description attached to a PUD is not, in and of itself, a “condition” of an ordinance as that term is used in 656.341(f),Ordinance Code (Modifications to a Planned Unit Development district).  In allowing modifications to a PUD, specifically a Minor Modification which is heard by the Planning Commission, the City Council determined that only certain elements of a PUD such as increase in number of dwelling units, increase in non-residential floor area, change in land use, or alteration of traffic distribution would rise to the level of a Major Modification and thus require a full rezoning.  A change in a “condition” to the PUD also goes beyond a Minor Modification and reaches a Major Modification requiring a rezoning, however, the Written Description to a PUD is not a “condition.”  If it were, Section 656.341(f)(2),Ordinance Code would be rendered meaningless.

Therefore, based upon the conclusion that the application for Minor Modification should not have been accepted by the Planning and Development Department, the appeal of MM-14-27 is upheld, but preserving the right of the applicant to refile its request for building height increase through a rezoning.  

Additionally, because the application was accepted in error, the application and notification fees for both the Minor Modification and the Appeal to same shall be refunded to the applicant and appellant, respectively.  Payment for newspaper publication will not be reimbursed.

Section 2.

Effective Date.

The adoption of this resolution shall be deemed to constitute a quasi-judicial action of the City Council and shall become effective upon signature by the Council President and Council Secretary.

Form Approved:

     /s/ Susan C. Grandin_______
Office of General Counsel

Legislation Prepared by: Susan C. Grandin
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